IN THE CIRCUIT COURT OF THE 11™
JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION

HOWARD A. ENGLE,M.D,, et al.

Plaintiff,
V. CASE NO: 94-08273 CA22
R.J.REYNOLDSTOBACCO CO,, et al., JURY DEMAND
Defendants.

COMPLAINT FOR DAMAGESBY INTERVENOR
GLORIA TUCKER, PERSONAL REPRESENTATIVE OF
THE ESTATES OF DOROTHY OLIVER AND ANNIE MAE SWAIN

Plaintiff, GloriaTucker, as persond representative of the Estates of Dorothy Oliver and AnnieMae
Swain, and for the use and benefit of hersdf, GloriaTucker and any dl survivorswho may claim damages
by and through the estates, hereby suesfor an amount in excess of one billion dollars ($1,000,000,000) the
Defendants: Philip Morris, Inc. (Philip MorrisU.S.A.); Lorillard Tobacco Company; Lorillard, Inc.; R. J.
Reynolds Tobacco Company, individualy and as successor by merger to Brown & Williamson Tobacco
Corporation, individualy and as successor by merger to The American Tobacco Company; Liggett Group,
LLC (f/k/aLiggett Group, Inc., f/k/aBrooke Group, Ltd., Inc., f/k/aLiggett & Myers Tobacco Company)
(“Liggett”); Vector Group, Ltd., Inc., (f/k/aBrooke Group, Ltd., Inc.) (*Vector”); Liggett, Brooke Group,
Ltd., Inc., (“BGL") and Brooke Group Holding, Inc., (“BGH"); The Council for Tobacco Research

U.SA., Inc., (the “Council”); and the Tobacco Indtitute, Inc., (the “Ingtitute”), and aleges asfollows:
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JURISDICTIONAL ALLEGATIONS

1 Thisisan action for damagesin excess on $1,000,000,000, which exceeds theminimum
jurisdictional amount of this court.

2. TheRantiff, on behdf of the Estates of Dorothy Oliver and Annie Mae Swain, isamember
of the currently decertified class defined in Engle v. R. J. Reynolds Tobacco Company, et al., Case
Number 94-08273-CA22inthiscourt, asfurther defined in the opinion of the Supreme Court of Horidain
Englev. Liggett Group, Inc., 954 So.2d 1246 (Fla. Dec. 21, 2007) (“Engl€e”).

3. The Pantiff, on behdf of the Estates of Dorothy Oliver and Annie Mae Swain, isbringing
this action as aformer member of the Engle dlass, relying on the Phase | Engle findingsasresjudicataas
authorized by the Engle opinion.

THE PLAINTIFES

4, ThePlantiff isthepersona representative of the Estates of Dorathy Oliver, her mother, who
died on November 29, 2000, and of Annie Mae Swain, her grandmother, who died on July 5, 1994. She
has been duly appointed by this court as the personal representatives of thair Estates, respectively. Dorathy
Oliver and Annie Mae Swain have no surviving spouses.  Flantiff brings this daim under the FHorida
Wrongful Death Act, 8768.16 - 768.27, Fla. Stat. At dl times rdevant hereto Gloria Tucker and the
decedents Dorothy Oliver and Annie Mae Swain were African Americans, citizens of the State of Forida

and residents of Broward County.
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THE DEFENDANTS

5. Defendant, Philip Morris, Inc. (Philip Morris U.SA.), is a Virginia corporation that
conductsbusinessinthe Sate of Florida, including Miami- Dade County, and did so during dl timesrdevant
to this action. Defendant, Philip Morris, Inc. (Philip Morris U.SA.), was and remains a Defendant in the
Engle dass action.

6. Defendant, Lorillard Tobacco Compary, isaDeaware corporation that conducts busness
in the Sate of Florida, including Miami-Dade County, and did so during dl times relevant to this action
Defendant, Lorillard Tobacco Company, was and remains a Defendant in the Engle class action.

7. Defendant, Lorillard, Inc.,isaNew Y ork corporation that conducts businessin the State of
Horida, induding Miami-Dade County, and did so during dl times rlevant to this action. Defendant,
Lorillard, Inc., was and remains a Defendant in the Engle class action.

8. Defendant, R. J. Reynolds Tobacco Company (“RJIR”), individudly and as successor by
merger to Brown & Williamson Tobacco Corporation, individualy and as successor by merger to The
American Tobacco Company, isaNew Jersey corporation that conductsbusinessin the State of Horida,
induding Miami-Dade County, and did so during dl times rdevant to this action. Defendant, RJR,
individually and as successor by merger to Brown & Williamson Tobacco Corporation, individualy and as
successor by merger tothe American Tobacco Company, wasand remainsa Defendant in theEngle class
action.

9. Defendant, Liggett Group, LL C (f/k/aLiggett Group, Inc., f/k/aBrooke Group, Ltd., Inc.,

f/k/aLiggett & Myers Tobacco Company) (“Liggett”), isaDeaware corporation that conductsbusnessin
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the State of Florida, including Miami-Dade County, and did so during dl times relevant to this action.
Defendant, Liggett, (f/k/a Liggett Group, Inc., f/k/a Brooke Group, Ltd., Inc., f/k/a Liggett & Myers
Tobacco Company), was and remains a Defendant in the Engle class action.

10. Defendant, Vector Group, Ltd., Inc., (f/k/a Brooke Group, Ltd., Inc.) (“Vector”) isa
Deaware corporation that conducts businessin the State of Floridaand hasitsprincipa place of busnessin
Miami, Miami-Dade County, Forida, making it a Horida citizen.

11. Defendants, Council for Tobacco Research-U.SA., Inc., (the* Council”) and the Tobacco
Ingtitute, Inc., (the “Inditute’), a dl times rlevant to this action, were involved in promaotion, lobbying,
medica research, legidative and politica activities or related ventures, in connection with an on behdf of the
Defendantsthroughout Floridaand the United Statesto increase the sde of cigarettes. Defendants, Council
and Indtitute, were and remain Defendants in the Engle class action.

12. Liggett, Brooke Group, Ltd., Inc., (“BGL") and Brooke Group Holding, Inc., (“BGH")
were Defendants in the Engle class action.

13.  The class was estimated to include severd hundred thousand class members seeking
damages againg Defendants, including Liggett and BGL.

14. OnJduly 7, 1999, after alengthy jury trid inwhat isknown as* Phasel” of thecase, thejury
found dl Defendants liable to the dlass, jointly and severdly, exposing them to substantia judgments for
compensatory and punitive damages. Thisfinding isbinding asres judicatain this action pursuant to the

Engle opinion.
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15. In September and October 1999, Defendants Liggett and BGL undertook a sham
reorganization of BGL tha involved the cregtion of severa new holding companies, multiple mergers,
acquistions, and the shuffling of BGH's assets, including Liggett, in an attempt to midead or defraud
creditors, including Engle classmembers and the Plaintiffs herein, and/or to improperly divert revenuesard
assetsof Liggett and BGL. Thissham reorganization established Vector asthe parent of BGH and Liggett
(nk/aLiggett Group, LLC).

16.  Thesetransactions were the product of an actud intent on the part of these Defendantsto
hinder, delay or defraud creditors, in violaion of Horida s Uniform Fraudulent Transfer Act.

17. In addition to the reorganization and transfer of assets described above, the management,
officers, directors, personndl, location of operation, assets, liabilities, business operations, and sockholders
of BGL remained the same when the name was changed to Vector; nomina consderation wasinvolved in
the reorganization; the vast mgority of Liggett's revenues continue to be diverted to Vector to fund
Vector’ scigarette operations, and Bennett S. LeBow, through Vector, continued after thereorganizationto
exercise unilateral control over the assetsof BGL and BGH (including the asset Liggett), ashe had with the
predecessor entities.

18.  Vector therefore is the successor to the origind cigarette manufacturer, Liggett, which
changed its name to Brooke Group Ltd., Inc. (“BGL”"). Vector is a successor to BGL as a mere
continuation of BGL and Liggett. Vector is a successor to BGL by way of de facto merger with BGL.

Vector dsois successor to BGH.
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19.  Vector isbut anEngle Defendant, BGL (f/k/aLiggett Group, Inc., f/k/aLiggett & Myers,
Inc., f/k/aLiggett & Myers Tobacco Co.) by another name.

20.  Vector exercises such control over Liggett that Liggett isamereingrumentaity and/or dter
ego of Vector. Assets and profits of Liggett have been, and continue to be, improperly diverted from
Liggett and BGL in an effort to midead or defraud creditors, and/or hide assets of Liggett and BGL, from
creditors, including Plaintiffs herein, and for other improper purposes.

21.  Vector exercisessuch control over Liggett that Liggett isthe agent of Vector and manifests
no separate corporateinterests of itsown. Vector acknowledges Liggett asitsagent for purposesincluding,
but not limited to, the sale, marketing, and distribution of tobacco products. Liggett has accepted by act or
word to be the agent of Vector and acquiesced in the control exercised over it by Vector.

22. Vector further exercises control over Liggett through the formation of Liggett Vector
Brands, Inc., acompany controlled by Vector, which now has taken over the sdles and marketing of both
Vector Tobacco, Inc., and Liggett.

THE ENGLE DECISION BY THE SUPREME COURT OF FL ORIDA

23. In Engle, the Supreme Court of FHorida gpproved certification for liability purposes of a
classincluding dl Horidacitizens and resdents, and their survivors, who have suffered, presently suffer, or
who have died from diseases and medical conditions caused by their addiction to cigarettes that contain
nicotine.

24. In addition, the Horida Supreme Court aso uphdd the jury’s findings that that the

Defendants committed fraud, were negligent and concedled from consumers the addictive nature and
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dangersof smokingin order to sall morecigarettes, and that cigarettes cause avariety of illnesses, induding
Aortic Aneurysm; Bladder Cancer; Cerebrovascular Disease; Cervical Cancer; Chronic Obstructive
Pulmonary Disease; Coronary Heart Disease; Esophaged Cancer; Kidney Cancer; Larynged Cancer; Lung
Cancer; (specificdly: adenocarcinoma, large cdl carcinoma, smdl cdl carcinoma, and squamous cell

carcinoma); Complications of pregnancy; Ord Cavity — Tongue Cancer; Pancreatic Cancer; Stomach
Cancer; and Peripheral Vascular Disease. These findings, too, are binding asres judicata in thisaction
pursuant to the Engle opinion.

25.  Thedgarettesmanufactured and distributed by the Defendants contained nicotineand were
addictive and/or dependence producing as found in the Phase | Engle verdict incorporated in the find
judgment. Thisfinding dso ishbinding asres judicata in this action pursuant to the Engle opinion.

26. In theEngle opinion of July 6, 2006, as modified on rehearing on December 21, 2006, the
Supreme Court of Florida ruled that the Engle class as such was decertified but recognized the continuing
effect of the “Phase I’ Engle class trid verdict of July 7, 1999, incorporated into a fina judgment on
November 7, 2000.

27.  TheEngle Court hed that theformer classmemberscould fileindividud clamswithinone
year of itsmandate and that inthoseindividua claims, certain findings madein the Phase | verdict would be
binding asresjudicata. The Phase | Engle verdict, previoudy entered in thisaction isincorporated herein
by reference.

28.  The Forida Supreme Court decertified the Engle class because class-wide trestment of

causation and damages was not feasble. The Supreme Gourt of FHorida expressly reserved to class
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members, induding Plantiff, the right to bring individud action againg Defendants for smoking-related
injuries and damages, indluding punitive damages.

29.  TheSupreme Court of Floridaissued itsmandate on January 11, 2007. Lessthan oneyear
has elapsed since the Supreme Court of Foridaissued its mandate.

THE DEFENDANTS MISCONDUCT

30.  The Defendants have been and are engaged in the business of manufacturing, distributing
and sdling for profit cigarettes that are made from tobacco containing nicatine that is spiked with other
additives or chemicals, which ether boosts the addictive nature of nicotine and/or  cause cancer or other
diseases as determined as ameatter of law under Engleto be caused by cigarettes, thusmaking cigarettesa
dangerous and defective product.*

31l.  TheDefendants have placed these productsinto the stream of commerce knowing thetthey
would not be inspected for defects and have sold them through networks of distributors and retailers to
ultimate users and consumers, including Dorothy Oliver and AnnieMae Swain, in Horidaand e sawherein
the United States.

32. At dl times rdevant, dl Defendants (except Council and Indtitute) manufactured and
distributed tobacco products which they knew contained tar, nicotine and other dangerous chemicas

throughout Florida and the United States.

! Unless otherwiseindicated dl bold text, * and = are added for emphasis throughot.
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33. At dl times rdevant, Defendants, Council and Irgtitute, were involved in promotion,
lobbying, medicd research, legidative and politica activities or related ventures, in connection with an on
behdf of the Defendants throughout FHorida and the United States to increase the sdle of cigarettes.

34.  The cigarettes manufactured and distributed by the Defendants were addictive or
dependence-producing and caused those diseases as found in the Phase | Engle verdict. Thisfindingis
binding asres judicata in this action pursuant to the Engle opinion.

35. In addition to placing into the stream of commerce products that Defendants knew or
should have known were dangerous and defective, they did so with complete and utter disregard for hedlth
and human safety, and in a systematic and deliberate manner meant to addict and ultimately kill as many
smokers as possible, especidly African Americans, whoseliveswere cut short by Defendants' recklessand
outrageous conduct, induding without limitation, the lives of Dorothy Oliver and Annie Mae Swain.

36.  Cynicd and exploitive, the Defendants’ files arerepl ete with damning evidence of massve
marketing campaigns, amed specificaly at African Americans, employing some of the most sophisticated
advertisng methods ever devel oped -- some subtle and sublimind, othersovert and obvious-- meiculoudy
planned and executed with a clear racist intent.

37. In doing s0, Defendants knowingly besieged the most vulnerableand bel eaguered ssgmats
of society, induding the least educated, poor, inner-city African Americans, many on public support,

including food stamps.
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38.  Thesead campaigns -- asmal sampling of which are described hereinin detal -- induded
placing adisproportionate number of billboardsin Black neighborhoods;? sponsoring sporting eventsknoan
to draw Black people; co-opting Black celebrities to hawk Defendants products, paying above rate
advertisng fees to Black owned publications like Ebony, Jet and Essence and engaging in saturaion
advertising in those and other publications;® ingnuating themsalves into church run activities and holding
dreet fairsand other large socid events, where banners, billboards and the free distribution of cigarettesto
minors and others were present. Indeed, Defendants tactics in this regard represent racid profiling of the

highest order.*

2 “Tobacco indudtry studies havefound ahigher dengity of tobacco billboardsin racia/ethnic minority
communities” See http://mwww.cdc.gov/tobacco/sgr/sgr_1998-min-fs-asi.htm.

$ “A oneyear study found that three mgjor African American publications— Ebony, Jet, and Essence
— received proportionately higher profits from cigarette advertisements than did other magazines” See
http: //wwww.cdc.gov/tobacco/sgr/sgr_1998-min-fs-asi.htm.

4 Writing for aMarch 1992 Journal of Advertising piece titled, Separate, But Not Equal,
Racial Segmentation in Cigarette Advertising, Richard W. Pollay, Jung S. Lee, and David Carter-
Whitney, concluded:

[S]egregation involved more than buying spacein black magazines and appeding to ethnic
pride with black modds. Inequdities exised in differentid promotiona intensty,
endorsements from athletes, the number of brands, and the timing of filter introductions.
Blacks were subject firgt to less and then to more advertising than whites. Advertisngin
Ebony featured endorsementsfrom athletesfive times more often than it did in Life. Blacks
were not offered filtered brands until years after whites. The cigarette industry treated the
black and white markets separately, but not equally. They appeaed to black pride, but did
so with some prejudice.
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39. Decedents, Dorothy Oliver and Annie Mae Swain, were victims of this inddious and
outrageous conduct, which -- when combined with the addictive and defective nature of cigarettes --
caused them to become addicted and unable to kick a deadly habit that ultimately killed them.®

40. At the same time Defendants were pouring millions of dollars into designing, refining,
planning and executing highly sophigticated adwar's -- while smultaneoudy boosting tar and nicotinelevels
in cigarettes -- they did o for the sole purpose of addicting asmany African Americans as possible, ina

manner that far exceeded any other attempts to reach any other market ssgment in the United States.®

° “African Americanscurrently bear the greatest hedlth burden” among the minority population groups
Sudied: Higpanic, Asan, Native Americansand African Americans. See1998 Surgeon General’ s Report.

6 Seefn -4 . supra.
See also Tobacco Timdinein African-American History

1660s:; Theindudtridization of tobacco contributesto the commercidization of davetrade
in North America

1839: Stephen, dave of Abisha Slade, discovers a process for curing yelow tobacco.
1860s. Estimated 350,000 daves areinvolved in tobacco cultivation in the United States.
1900s: Mgor cigarette manufacturing companies are formed

1910: U.S. cigarette production and consumption overtakes cigars for the first time the
same year the Nationd Negro Committee becomes the National Association for the
Advancement of Colored People (NAACP).

1920s: Mentholated cigarettesare introduced and gain apped inthe Black community for
their cool taste.

1930s. Hdf of the people working in the tobacco manufacturing industry are African
American. African- Americans exposureto tobacco isdready at ahigher level than whites.

1940s. Brown & Williamson Tobacco Corp. clamsthat Koolskeep the head clear and/or
give extra protection againgt colds.
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1950s: White supremacists boycott and attack Philip Morrisfor "race-mixing" by placing
blacks in executive jobs.

1960s: Black magazines are packed with cigarette advertisements that feature African+
American modds and reference black culture, including Lorillard's "Newport IsaWhole
New Bag of Menthol Smoking" (after James Brown's " Pgpas Got aBrand New Bag') and
R.J. Reynolds "Different Smokesfor Different Folks' (anod to aSy Stone hit) campaign
for Sdem Extra

1964: First mgor report on smoking and hedth is published concludes that cigarette
smoking isacause of lung cancer.

1970: Congress bans cigarette advertisng on televison and radio; however, tobacco
billboard advertisements are permitted.

1989: R.J. Reynolds Tobacco Company plans test market of African- American targeted
cigarette cdled "Uptown”, prompting hedth advocates in Philadelphia, PA, to form
“Cadlition Againgt Uptown Cigarette’. The test market is cancelled in 1990.

1992: “Pathwaysto Freedom: Winning the Fight Againgt Tobacco”, a guide promoting
tobacco cessation in the African- American community, is released.

1994: The Nationd Medicad Association (NMA) and the Centers for Disease Control
and Prevention (CDC) launches the largest public anti-smoking campaign specificaly
targeting Blacks.

1995: Philip Morris“X” cigarettes, targeted toward African Americans, are pulled off
shelves because of pressure from Black hedlth advocates in Boston.

1998: Tobacco companiessign Master Settlement Agreement limiting cigarette marketing
to minors [but none of the settlement funds compensated individuas directly for their own
smoking related illnesses).

1999: A group of nationdly recognized African-American stakeholders meet in Dallas,
TX, to facilitete the development of comprehensive tobacco prevention and control
programs for African Americans.

2000: Nationa African American Tobacco Prevention Network (NAATPN) ischartered
in Raeigh, NC.

2004: NAATPN successfully organizesgrassroots activitiesto siop Brown & Williamson's
KOOL MIXX hip-hop campaign targeted to African- Americansand other minority youth.
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41. Carried out with caculated and cunning detail, these battles became Defendants equivdert
of the “find solution” the sole purpose of which was to boost profits by exploiting the vulnerabilities of
society’ s underclass.”

42. Like researchers sudying lab ras, beginning in the early 1950's Defendants began to
systematicaly employ scientific methods to examine the preferences and weaknesses of Africen Americans
to entice them to smoke and then to keep them hooked.

43. Such techniques included integrating into the Defendants marketing Strategies, market
aurveys and segmentation, dtatistical and trend andyses, psychographics, and socio-economic and

geographic factors.®

See http: //naatpn.org/resour ces/wall.htm

! Even comedian Jay Leno's joked darkly that R. J. Reynolds had to name a new cigar ette
“Uptown becausetheword ‘ Genocide wasalready taken.” (Spivey 1990). Seefn. 1. The*Uptown’
campaign is discussed in greater detal below.

8 Gonewere“good ole’ dayswhen a1931 Lucky Strike Radio Hour hawked Luckiesto the generd
market by employing such advertising hookslikethe* Chant of the Darkies,” which not only resonated with
Blacks and Whites (for obvious reasons), it dso sounded more alike atheme from Gone With the Wind,
than one created by any contemporary advertising firm:

THE LUCKY STRIKE PROGRAM with B.A.Rolfe and his LUCKY STRIKE Dance
Orchestra

MR.THORGERSEN: The finest tobacco, the Cream of the Crop. Let'stakeyoutothe
Southland among thetobacco fields. Listen to thewhistle of the steamboat around the bend
of the river. (Three blasts of ship's whistle. One chorus of Negroes chant being
hummed in full. Chant diesaway gradualy alowing for dight pause before announcement)

MR. BOND: (With Southern accent)(chantislow al thru thisannouncement). Well, suh,
look a those broad, golden fields of sun-ripened tobaccos stretchin' out before us.
13
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44, Once underway, the use of such cdibrations againgt Blacksbecame like shoating fishina
barrel. African Americans Smply stood no chance against Big Tobacco's big .

45. Asproof, one 1954 survey commissioned by Philip Morriswas documented in aProgress
Report on Negro Market Sudy, prepared by ElImo Roper, asyndicated columnist and radio persondity
who was a pioneer in the fields of market research and public opinion palling.® (Exhibit “B” attached
hereto).

46. The purpose of the survey wasto learn how best to position Philip Morriscigarettesamong
Blacks vis-a-vis the competition

47. During theexamination, Roper interviewed dozens of “Negroes’ from variouswalksaf life
and uncovered such views as the fallowing:

(Interview conducted in a medium-sized, twelve or fifteen stool luncheonettein dl Negro

neighborhood, mid-Harlem. Cigarettes sold from counter. Interview tried after seeing

poster inthewindow that read asfollows. “ SEE THE PHILIPMORRISSTORY IN THE

PITTSBURGH COURIER (nationa Negro weekly newspaper) Oct. 17, 1953 . . ..
(READ ABOUT IT) PHILIPMORRISHUMAN RELATIONS PROGRAM.” Poster

Fragrance and mellowness and ripeness of choicetobaccofillsthear. Down thelong rows
of tobacco march theworkers, cuttin' every plant a the stak. They sngwhilethey work.
Yes suh, a melodious, soothin' spiritual handed down ever since the days when
Geor ge Washington, himself wasone of America’'sgreat tobacco planters. Youdl
listen now to theworkerschantinginthefidds. (CHANT OF DARKIES --chantisloud
herefor twenty secondsthen growsfaint and continuesall through Thorgersen's
announcement)

(Exhibit “A” attached hereto).

9 Documented and hidden among the millions of pages of Defendants' records disgorged under a

1998 Magter Settlement Agreement with 46 state Attorneys Genera, the Roper report and those that
follow areamere sampling of marketing studies commissioned, or undertaken interndly, by the Defendants,
the mgority of which have never been seen by the public.
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had a picture of “Johnny” surrounded by a group of young Negro girls. Luncheonette
manager, a Negro man of about thirty, was interviewed.)

Effective? Sure, it' seffective. . . . don't kid yoursdf, friend . . . when those people down a
those big companies put their money and time on something, you can know it'Il work.
People will beieve anything! And they want to beieve anything! And when people have
been giving their quarters to somebody like that cigarette company, they want to believe
that the company is trying to do something for them. Otherwise, they’d seem likefoals,
wouldn’t they? Thereain't asnglething specid about the cigarettes-- dl cigarettesarethe
same -- 0 if people know there's nothing to the cigarette -- they want to think there’s
something to the company.

(Emphagisin origind).

48.  Then,inresponseto the question, “What particular thingsdo they [cigarette companies] do
which appedl to Negroes?’, Roper uncovered from another subject a particularly prophetic, yet tragic,
observation that Defendants would later take to heart and come to exploit with great enthusasm

On the good sSde, the ads they use--posters, etc, with Negro models -- are dl in good
taste -- they have nothing in language or suggestivenessthat is different from their regular
advertisng. | know of one company, achewing gum company, that uses specid “jargon’ in
their ads for the Negro market, something they think istypical of the expressonsor tastes
of Negroes, and, it’'s disgusting. None of the cigarette companies has been guilty of this.

On the other hand, none of the cigarette companies -- or any other companies, for that
matter -- has used Negroesin their regular advertisng inthe generd market media. They're
awayson postersin Negro areas or in ads in specid Negro circulations, but never on the
highnway billboards, or in the large dirculaion magazines. This, | think, is a definite
weakness. And | think the company that does something about thiswill be noticed.

(The following was volunteered without any probing on the point.)

There' s one peculiar thing, though -- not about advertisng. Now, I’'m aguy who dways
sad that there sno“Negro market” as such-- just that there are another 13 millionpeople
in the general market. But if you do agenerd study among Negro smokers, I”d bewilling
to swear that most of themwould be Philip Morris smokers. For one thing, it's a pretty
decent company -- I’ve found that out working on the magazine (EBONY).
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But the other thing is this -- that pack color. This dl is part of one of my pet theories,
understand. The Philip Morris pack isrich-looking, dignified, and quiet-looking --
certainly not garish like most of the other packs. Well, Negroes have been
downtrodden economically and socially for so long -- and have been so often
accused of wanting everything flashy and loud -- that they conscioudy, or
otherwise, want to impress people with the fact that they have taste and are
discriminating -- that they are dignified and sophisticated. And one of the easiest
waysto do it isto align themselves with a cigar ette pack -- something they show
everywhere -- that isquiet and tasteful and rich-looking. It’sreally strange.

Some Negroes will go on for the flashy cars that they can't afford and the flashy clothes
that they look like hdll in -- and, yet they will think they are showing ther dignified taste by
some smdl thing like the color or design of their cigarette pack. Thismay al sound pretty
farfetched to you -- and remember, it's just atheory of mine -- but | redly think thereé's
something to it.

49. Like cigarettes themsdlves, over time studies like Roper’s became more refined. For
example, in 1963 Defendant, Liggett, commissioned alengthy report by Arthur D. Little, Inc. on how best
to develop a“new package’ for anew brand of menthol-filter cgarettes for various minorities, including
Jaws, Hispanics and Negroes.

50.  Theplan entitled, Development of Cigarette Packaging, first acknowledged:

There has been a steady increase recently in the number of mae smokers of menthols, and

it isthought that these people have cometo like the taste of menthols and smoke them for

this reason rather than hedlth connotations. In other words, the market for menthol

cigarettes seemsto be changing —the smoker isnow an average person rather than an odd

type, and heis smoking for enjoyment rather than for medicina reasons. Sdemwith its

filter had the mogt to do with changing the image from menthols Kools. Sdlem hasjust

enough menthol to impart a pleesing flavor, not ajolt. Sdemwasthe firg flavored filter

cigarette. People accepted it because it had more flavor than regular filter cigarettes.

51.  Thereportwent onto statethat * Ethnic factors— salesvariations between racesare aresult

of differencesin promotion rather than basic radical differencesin smoking desiresor habits. . . . M enthol

16

J.B. Harris, P.A.
2555 Ponce de Leon Blvd., Suite 320, Coral Gables, FL 33134
Ph: 305-444-6121; Fax: 305-444-5508; e-mail: jbh@SueBigT obacco.net



cigarettesseem tobegoing very well in this[the Spanish and Negro] market . . . . Inthecase of the
Spanish and Negro markets, there must be aracial dant in the marketing efforts directed toward
them . ...”* (Exhibit “C” atached hereto).

52.  Whileearlier surveys like thoseproduced for Philip Morris and Liggett wereodiousenough,
by comparisonthe marketing tacticslater employed by of Defendants, R.J. Reynolds Tobacco Co. (RJR),
Brown & Williamson againgt Blacks were downright evil.

53.  As proof, by July 1970, R had compiled a Confidential Market Research Report
subtitled the “Results of the 1970 Negro market Audits” (Exhibit “D” attached hereto).

54.  Among other things, the report stated:

The purpose of this report is to present the mgor findings of the 1970 Negro Market

Audits conducted during March-May of thisyear. Theaudit programisdesignedtoreved

both brand and company trend datain the urban Negro market . . .

CONCLUSIONS: Thementhal category continued to enjoy substantid growth and now

accounts for well over one-third of the Negro market. Again thisgrowth resulted primarily

from the continued success of Kool. Sdem King performed a great ded better in the

Negro market than it did in the corresponding divisons.  Although both Salem brands
increased in growth achieved by Kool and the menthol category.

The 100mm category continued to grow in theN egro market primarily because of thegood
performances shown by Brown and Williamson s 100mm brands (K ool, Viceroy, Raeigh
and Bdair).

R. J. Reynoldsand Brown and Williamson were the only two companiesto show growthin
the Negro market between 1969 and 1970. Both a so showed significantly more growthin
the Negro market than in the corresponding divisons.

10

The report goes on to state that flip-top boxes “were more of an influence in terms of style than
utility and therefore sales were higher in cities than in the country” and that “[t]here is an average of one
smoker per household — 60 million smokersinthe U.S.”
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55. Usng the Negro Auditsas apoint of reference, by February 1973 RJIR was circulating
among its top executives a Confidential Research Planning Memorandum on Some Thoughts about
New Brands of Cigarettes for the Youth Market. (Exhibit “E” attached hereto).

56.  Thisdocument provided the intelectud underpinnings for a changein corporate attitudes
toward sdling cigarettesto minorsin generd, and African Americansin particular, that would later cometo
dominate the indudtry.

57. In this memo -- worth quoting in some detall -- the company’ s diabolica intent is clear:

At the outset it should be said that we are presently, and | believe unfairly,
constrained from directly promoting cigarettes to the youth market; that is, to
thosein the approximately twenty-one years old and under group.

Statistics show, however, that large, perhaps even increasing numbersin that
group arebecoming smoker seach year, despite banson promotion of cigar ettesto
them. If this be so, there is certainly mothing immoral or unethical about our
Company attempting to attract those smokersto our products.

Weshould not inany way influence non- smokersto start smoking; rather we should smply
recognize that many or most of the "21 and under" group will inevitably become smokers,
and offer them an opportunity to use our brands.

Realistically, if our company isto surviveand prosper, over thelongterm, wemust
get our shareof theyouth market. Inmy opinion thiswill require new brandstalored to
the youth market; | believe it unredigtic to expect that exigting brandsidentified with an
over-thirty ‘ establishment’ market can ever becomethe'in’ productswith theyouth group.

Thuswe need new brands designed to be particularly attractive to the young smoker, while
idedly a the same time being gppedling to al smokers.

* * * *

For the pre-smoker and "learner” the physica effects of smoking are largely unknown,
unneeded, or actualy quite unpleasant or awkward. The expected or derived
psychological effectsarelargely responsiblefor influencing the pre-smoker totry
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smoking, and provide sufficient motivation during the" learning" period to keep
the" learner™ going, despitethe physica unpleasantness and awkwardness of the period.

In contrast, once the " learning” period is over, the physical effects become of
overriding importance and desrability to the confirmed smoker, and the
psychologica effects, except the tenson-relieving effect, largely wane in importance or
disappear.

The commonthread binding the three groups together appearsto be the fact that smoking
of cigarettes offersand providesadesired mechanism for coping with the stresses of living,
which may range from boredom to high tenson and from fatigue to high arousd and

hyperactivity.

Oncethismechanism hasbeen experienced and used, physical and psychological
habit patternsare firmly established and become salf-per petuating.

If the above andysis is gpproximately correct, then the basic theme for promoting any
cigarette to any group should am, directly or indirectly, at the desirability of usng agiven
brand as a mechanism for coping with stress.

Brands tallored for the beginning smoker should emphasize the desirable psychologica

effects of smoking, aso suggesting the desirable physical effects to be expected later.

Happily, then, it should be possibleto aim acigarette promotion at the beginning smoker, &
the same time making it attractive to the confirmed smoker.

The information and outline in Table | then may be used as a basis for arriving at some
specifications for new "youth" brands and for determining how they should be promoted.

* * * *

Thefragile, devel oping self-image of theyoung per son needsall of the support and
enhancement it can get. Smoking may appear to enhance that self-imagein a
variety of ways.

If one vaues, for example, an adventurous, sophisticated, adult image, smoking may
enhanceonessdf-image. If onevauescertain characteridicsin specificindividuasor types
and those persons or types smoke, then if one dso smokes he is psychologicdly alittle
more like the vaued image.
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This SHf-image enhancement effect has traditiondly been a strong promationd theme for
cigarette brands and should continue to be emphasized.

58. Reinforcing this corporate mentdity with bureaucratic indifferenceto turning childreninto
addicts was another “1973 marketing memo [which sad] that to help lure ‘younger smokers away from
Philip Morris Marlboras, the leading teen brand, ‘ comic strip type copy might get amuch higher reedership
among younger people than any other type of copy.’”

See http://www.cnn.comYHEAL TH/9801/15/tobacco.kid.settlement/

59.  Thedocument defined‘ younger smokers asthose ages 14 to 24 and shortly thereefter,
RJR created the hip cartoon character Joe Camel, who peddied the Camel brand until [1998].”** 1d.

60. “*Our strategy becomes clear for our established brands,” says a 1974 presentation to
RJR's board of directors. ‘ Direct advertisng appedls to the younger smokers.”” 1d.

61.  Ideas on how best to accomplish these goals were set forth in a December 4™, 1973
internd memorandum from Frank Colby to R.A. Blevins, Director of RIR' sMarketing Department entitled,
Cigarette Concept to Assure a Larger Segment of the Youth Market, which states:

Thiswill summarize the suggestions that | made to you by telephone yesterday.

It is gpparently established beyond a doubt that Philip Morris Marlboro cigarette has a

much stronger hold on the up and coming new generation of smokersthan Winstonor our

other brands. It seemsto methat a"metoo” brand standsvery little chance of changing this
gtuation. What is needed is a new concept.

1« Joe Came was conceived in the 1950s by Billy Coulton, art director in Long Idand workingona
T-shirt promation for the brand in Europe. TheR.J. Reynolds U.S. marketing team, looking for anidea
to promote Camel's 75th anniversary, re-discovered Joein the company'sarchivesin thelate 1980s. At
that time, R.J. Reynolds staff found that the Camel brand had areputation asan ‘ old-man'scigarette.’
The staff wanted a new campaign to make the brand more attractive to contemporary smokers.” See
http://en.wikipedia.org/wiki/Joe_Camel.
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Another condition seemsto me to be aneed to be able to develop such acigarette for the
immediate future and not many months hence.

» My suggestion covers all these conditions. It isbasically to go back as
much as possible -- probably-at least halfway -- towards the old filter
cigarettes, i.e, the cigarettesof thel950'sprior to the Surgeon General's
Report. These cigarettes had the following three main characteristics as
distinguished from today's cigar ettes:

1. They delivered more flavor (tar).
2. They delivered more " enjoyment™ or " kicks" (nicotine).
3. They delivered more puffs-- at least 20 more.
A fringe benefit which may or may not be promotable is that such a cigarette would
develop amuch less percentage of side stream smoke compared to today's cigarette. This
decrease would be roughly in proportion to the increased number of puffs.
The reasons for these differences are not so much between the tobacco of today and that
of the 50's, but the paper (much more porous today) and the filter materid (much more
absorbent today
(BExhibit “F” attached hereto)
62. In 1982, RIJR compiled yet another Confidential Market Research Report entitled,
Analysis of the MDD Segmentation Study Among Black Smokers. (Exhibit “G” attached hereto).
63.  Thisdocument-- amode of racid profiling -- contains some of the most damning evidence

againgt Defendants racist intent ever to come to light.
With this higher smoking incidence and continued population growth, Blacks
represent an increasingly important opportunity segment.
Black Segment User ship

The "Coolness' segment is by far the largest among Black smokers . . . This
segment among blacksistwice aslarge asit isamong the Generd Market . . . The
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study showsthat the" Coolness' segment is characterized as mentholated, short in
length and high in tar with afashion modd, degant, delicate, feminineimege.. . .

RJIR isamgor force in the "Virile' and "Moderation” segments, accounting for
76% and 80% of these two Black segments respectively...The use of a more
aggressive stand on the part of WINSTON, such asincorporating Black modelsin
the General Market executions, should expand even further the edge that exists
over Marlboro...

Theproportion of "Mordigts' and"Forerunners’ inthe Black Market issignificantly
gamdler than in the Generd Market, but there are a greater proportion of Black
smokers in the "Maenidigs' and "Aimless' subgroups. From a marketing
gtandpoint, the above differences suggest the following about Black smokers
relative to General Market smokers:

> Blackstend tobuy lessthingstoimprovethemselves, they appear less
concerned about health related issues (i.e., Blacks don't necessarily
identify with the motivations of the" Concerned" and "Moderation” segments)
and are more prone to buy on impulse.

» Blacks are more interested in buying cigarettes for the image it projects to
others(i.e., importance of the" Stylish" segment). Blacksare more skeptical of
large corporationsand their clamsabout technically "improved" products(i.e,
"low tar"/grest taste, "breakthroughs'.) [NOTE: Merit, withits"breskthrough”
in taste and low tar, has never proved to be successful among Blacks]. They
are not followers of physicd fitness fads but would like to see more natura’
products.

> Blacks have less concern for the future and live from one day to the
next. They buy productsfor ingtant gratification.

Based on the VALS segments, a large proportion of Black smokers (43%) are
part of the ‘ Survivors subgroup.

Thisgroup is characterized by the following:
» Economic activities driven by need rather than based on choice.
» Incomes at or below poverty levels. Minority backgrounds.

» Livein metro aress.
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> Superditious unplanned, impulsvelifestyles Buy impulsvey, eraticaly, when
money available,

Another large group of Black smokers are part of the* Emulators segment (14%
of Black smokers). Thisgroup comprisesthe status conscious, show- off, upwardy
mobile, nouveau rich, rdatively young type of people. They tend to buy for
conspicuous consumption, “in’ items, voguish fashion.

Black smokersarelesslikey tofdl inthe* Socidly Conscious’, * Experimentd’ and
‘Achievers segments than are General Market smokers. .

» Thus, Black smokers appear to buy more impulsvely than Generd Market
smokers, they are also more ‘imagery’ oriented in terms of ‘emulation’ and
‘qylisiness (but not so much in terms of the "masculine reinforcement”
provided by the "Virile' brands) and are more skeptica about technicaly
"improved" products and ‘ breskthroughs.’

64.  Once these philosophica judtifications and drategic plans were in place, Defendants
assaulted the Black community like Hitler’ sinvasion of the Rhindand.

65. For example, ina snigter attempt to push Salem cigarettes on young Blacksin the Chicago
area, RJR initiateda 1984 campaign to give away free samplesof cigar ettes in African American
neighbor hoods of Chicago under astudy known astheCity of Chicago Black Sampling Opportunities.
(Exhibit “H” attached hereto).

66.  Siteschosen for the give away included neighborhood streets, athletic events, roller rinks,
play grounds, church functions and as well as those listed below.

67.  Among the most ingdious observationsin the report is one noting the existing prohibitions
on smoking in parks and school play grounds, and recommending waysinwhich RIR might circumvent the
rues

[A]lmogt dl softbal games are played on Park Didtrict or Chicago Board of Education
Grounds. RJIR's own palicies prohibit sampling of cigarettes on school grounds.
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68.

» However, our contact to various politica representatives on both the South
and West sidesof Chicago (areaswith apredominantly Black population) leed
us to believe we could receive some support/assstance from locd Black
paliticians in obtaining permission to sample at these activities. . .

Other areas RJIR found desirable for the handout of free cigarettes included:

BOWLING LEAGUES

Thereare severa bowling dleysin the Black community thet provide facilities
for bowling leagues. Our contactsto league representativesrevedled astrong
interest in Salemis participation at both their regular and championship games.

FOOTBALL LEAGUES

Representatives from the Afro- American touch football league discussed the
posshility of Sdem's gponsorship of the entireleague or individua teamswithin
the league.

Salem could best participate through:
i. Donetion of football equipment to the league.
ii. Didribution of premium items at the games.
iii. Sampling of cigarettes a the games.
Iv. Sponsorship of awards banquet held in December...

ROLLER SKATING

Chicago's young Black adult population can often be found at roller rinks.

NIGHTCLUBS

Chicago Black nightclubs can be separated into three categories according to the
specific groups of people they attract. These categories are:

i. Professonal after work/weskend sat.

ii. Bluecollar after work/weekend s&t.
iii. Disco/snglesbar.
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Theincome dlass of the people patronizing the nightclub is usudly determined
by the location of the club and the type of neighborhood inthearea. All of the
nightclubs we contacted were interested in participating in aSaem program.
Most have been involved in thistype of promotion before and were pleased
with the success of the activity. They suggested at least one month of lead time
before the actua promoation.

In dl cases, the nightclub owners requested that in return for sampling,

premium digtribution and sgnage privileges, Sdem purchase thefirst drink for
each customer that patronizes the club that night. The mgority of Black
nightclubs have a cover charge a the door, but most owners are willing to
forego that charge on the night of Salemis promotion if the drink purchaseis
made.

CONCERTS

Concert activities represent an ided way in which to reach the target Black
consumer in an effective, environmenta atmaosphere.

MALL/STREET INTERCEPT SAMPLING

Sampling activity could be conducted at key intersections and in mdls and
shopping centerswith aheavy flow of Black pedestrian traffic. No feesor
permits are required for sampling on public property.

STREET INTERCEPT LOCATIONS

There are severd key locationsin the Black community with aheavy flow
of pededrian traffic. These locations include public transportation
stops, shopping area, banks, currency exchanges and offices.

Busy CURRENCY EXCHANGES

Heavy transaction of business usudly occurs on Friday and Saturday.

However, because of publicaid checksbeing delivered daily for pick-
up by recipients, transactions may be heavy during the week at some
locations. Transactionsmay be heavy during the week a somelocations.
Businessisprobably heaviest from the 25th through the 31st of the
month (when food stampsarrive).
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TrAFFIC COURT

Trafficcourt asaheavy flow of pedestrian traffic during weekdays,
75% of which is Black.

NATIONAL GUARD ARMORY

The National Guard meets on weekends each month and this particular
armory houses a predominantly Black Nationd Guard unit.

OPPORTUNISTIC

Despite our efforts to include dl gppropriate posshilities for Sdem's
participation in the Black community of Chicago, in acity thislarge, there
are certain to be some sampling opportunities which we have been unable
to locate. . . . For these reasons, we would recommend that funds be set
asdein the budget for the possible inclusion of such events asthey arise.
In this way, Salem can be assured of making the maximum impact onthe
Chicago Black community.

CHURCH

In the Black community, the Church playsan important rolein the
lifestyle of the people. Notonly isit consdered aplace of worship, but
adsoaplaceto socidizewith friends, and away to participatein servingthe
community. Many Blacksvist the Church as many as 3-5 daysout of the
week for choir rehearsals, community organization meetings, asstance a
the child care center or food distribution programs, or Specia continuing
education programs.

Because the Church does represent an important part of the Black

lifestyle, we believe that Salem's participation at appropriate Church
functionswould serveto enhancetheimage of the Brand within the
Black community. It allows Salem to reach them when they are
most comfortableand at ease. They will, inturn, associate apleasurable
experiencewith Salemis participation at the activitiesand recognizeSalem
as an active participant in the Black community.
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69.  Another equaly menacing plan to push Salems on Black smokers was the Salem Black
Initiative Program Brand Team | deation Session, concocted by RJR at Tanglewood, NY on August 3,
1989, aswell asthelnner City Black Creative Exploratory of January, 16, 1989. (See Exhibits“l” and
“|-1" attached hereto).

70. Like the government describing the sautary effects of breast milk on babies, and devdoping
aplan to encourage mothersto nourishinfantsinthisway, the purpose of the Salem Black I nitiative wasto

generate a long and varied lig of idess that would “Contribute to the Black Community in a Real

112

Way

Thebest way to reach minority consumersisthrough their local communities, and they tend
to support brands that they see are doing something for them. But the brand'ssupport
must be seen asauthentic and asbeing backed by other blacks--not asabig white
company'stactic to sdll to blacks.

|f Salem can becomea positive contributing factor toblacks economicand person
wdl-being, it could ultimately be " unpatriotic” to smoke anything else.

As some team members put it:

[Salem] should be endearing to the tar get [African Americang.
Should be seen asa friend.

Reinforce their knowledge about and pride in their heritage.

[ Sponsor] birthday parties at clubs for famous black persondlities.
Build on black history.

Offer positiverole models.

Sponsor inner city kids, giving them arole modd/mentor.

Help them find jobs.

Bring employment agenciesto inner cities

. RJIR’' s Sdem went head to heed with Brown & Williamson' sK ool cigarettesin their fight to control
the largest share of the African American market.
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PLAYING UP THE POSITIVE ASPECTS OF YA [young adult] BLACK
SMOKERSAND THEIR LIFESTYLE

Bolster their self-perceptions and feed their self-esteem by recognizing and
heralding positive aspects of their lives.

YVVYVYYYV

Speak to the fun side of inner city life.

[Salem should say,] "It's OK to be black, hang out and have fun.”

Be consstent with and relevant to this lifestyle.

Be spontaneous. Bresk dl the rules!

The Program should provide continuity.

Thedaring, flamboyant aspect of Y A black smokers personaitiesare evident
in the many trends they start. And the fact that these trends spread to the
generd public spesks to the unrecognized power and influence this subgroup
yields on society.

Trends are often started by lower income maeswho are looking for away to
be important or interesting, to create their own identity, to stand out in a
melting pot environment.

It gives them the opportunity to add their own touch. Gangs [differentiate
themsdlves] by wear[ing] certain colors.

THEMES and IDEAS DEVEL OPED

Buildson the Current Music Theme

>

YV YV V

Have aSdem 21+ rap contest -- Create your own concert --Wear the Sdem
T-shirt and get free admisson

Stage a Battle of the Bands at clubs

For the winner, finance arecording studio tape

Sdem could have its own group --Its records would essentidly be
commercids for Sdem.

HaveaSdemMTV channd

An interactive telephone line -- e.g., for information on concerts, press 1, For
fashion, press2 (Ingtead of a"hot ling" it could be caled the Sdlem"fresh
line™)

A "BeaSta" Sweepstakes -- win a screen test with Spike Lee.

Could get in there and help increase digtribution of black films. --Cdl the
sweepstakes "Star Quality” to reinforce the quaity image of the entire Black
Initiative.
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L everage RJR'sinvolvement with stadiums and arenas.
> Give away tickets at retail to attend these games--Or they could bewon at a
club event.
» Make Sdeminnovative by changing the pack frequently. Do pack insertsthat
give the pack adifferent identity in the black community.
» Line extend with a stronger cork tip product with akick.
Exploit the Salem star
» Can get one’s nals done with it in design --Sample Sdem star earrings with
add-onsfor severa holes, ankle bracelets, toe rings.
> Extend the Black Initiative to BYAS [black young adult smokers] in the
military via--Club promotions -- Sdlemvan
71. Building on the Salem Black Initiative Program Brand Team Ideation Session, yet
another marketing brainstorm dreamed up by RJR to reach the Black community wasa 1990 report titled,
New Marketing Ideas. Summary of Programs (Exhibit “J’ attached hereto).
72.  Thisreport proposed an assortment of promotiona gimmicksaimed at increasing sdes of
RJR brands. One idea was to use persond information gleaned fromRJR's massive database of 40
million smokers, to send each smoker afree gift on his’er birthday: abirthday card and a coupon good
for three free packs of an RJR brand.
73.  Therationde, “Giving consumers a gift on their birthday can create a gpecid relationship
between a consumer and a brand that is not possible with any other promotion.” (Of course, the irony of

helping a smoker to celebrate his birthday by helping to hasten his death was gpparently lost on RIR's

marketing department.)
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74. Other ideas indluded manipulating “young adult” customers into “talking about the brand
with their peers by introducing intriguing trivia, puzzles and guessing-game contests conducted through on-
pack hints.”

75. “This promoation will further encourage team involvement by consumers making Camd a
frequent and exciting topic of discusson among target younger adult smokers. . . 7, stated the report.

76. Y et the most contemptuous idea, contained under the heading, Special Markets: Inner-
City Black Targeted Brand, was to introduce brands targeted specificdly a “inner-city blacks”

77.  The concept: “[S]ponsor eventswithin the inner city which are congstent with the interests
and activities of the target including * Rap’ music concerts, amateur ' Rap’ contestsand graffiti exhibitions.”

78.  The“Rationde [for] these activities [was to] increase awareness of the brand among the
target and create an associ ation between the brand and culturdly rlevant activitiesfor theinner-city Black
smoker.”

79.  Around this time RJR brazenly rolled one of the most letha brands ever made for the

enjoyment of African Americans, caled “Uptown.”

13 The program was outlined in the Special Markets report as follows:

Program: Inner-City Black Targeted Brand

Objective: The abjective of this program is to develop and introduce a
distinctive cigarette brand tar geted at the inner-city Black smoker.

Description: This brand will leverage the Black consumers desire to use products
which:

» aediginctive and are associated primarily with Blacks, and
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80. Moving from the drawing board to the sales counter, Lynn B. Beadey, vice president of
srategic marketing for RIR stated in apress rel ease dated December 12, 1989, RJR, “Weexpect Uptown
to gppea most strongly to black smokers.” (Exhibit “K” attached hereto).

81 “Black smokers show a strong preference for menthol brands. Our research leads usto
believe that Uptown’s blend of both traditiona tobacco tastes and refreshing menthol flavor will be an

gopeding dternative to smokers currently choosing a competitive brand, Beadey said.”

» aremore" potent” (e.g., Blacksdrink malt liquor rather than beer).

This brand will incorporate many distinct features which will appeal to the
Black smoker.

Product Description - menthol with strong tobacco taste-20+ mg. of tar -cork
tipping -larger circumference-shorter filter

Rationale: Black smokers primarily smoke cork tipped full flavor menthol cigarettes.
Blacks ar e less concerned with tar and nicotine levels.

Thelarger circumference and shorter filter will providea distinctivelook and
feel. Will also and provide support to the more “ potent” delivery benefit.

Packaging Description -soft pack and/or box with 10 cigarettes per pack.

» The cigarettes will be placed in the package with the filter end down and the
tobacco end up.

» The packaging will have an inner city look to it--possibly a graffiti look (see
attachment for a potentia package design).

Rationale: Blackssmokefewer cigarettes per day and have lessmoney making a10
pack an ided configuration.
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82. Left unsad was that Uptown was more “potent” (“20+ mg tar” and 1.3+ mg of
nicotine), meaning RIR srollout of the brand with dl the hooplawas aca culated, cold-blooded attempt to
target African Americans, and aracist one a that.

83. Agan, the reasonsfor the added potency werethat “ Blacksdrink malt liquor rather than
beer” and “areless concerned with tar and nicotine levels.").

84. Inthisvein, a1990 Confidential Mar keting Report on Uptown aso made no pretensons
about which market Uptown wasintended to reach. “[Uptown isto] provide apremium menthol brand for
urban Black younger adult smokersthat has the ultimate balance in menthol /tobacco ddlivery.”** (Exhibit

“L” attached hereto).

14 In a “Q&A Leave Behind” for retailers and consumers RIR asks and answers the following
guestions about Uptown

What is Uptown?

Uptown is a premium quaity solo menthol cigarette brand offered in a box, soft pack and
10's box styles.

Will Uptown be priced higher than regular cigar ettes?

No. Uptown’ sbox and soft pack styleswill besaid at regular cigarette prices, andthe 10's
box style will be hdf the price of regular cigarettes.

What kind of smoker is Uptown intended for?

Weanticipatethat thebrand’ stasteand advertising will appeal to black smokers.
Why is Uptown intended solely for black smokers?

Black smokers have some well-defined taste preferencesin cigarette products,

and none of RJR’s current brands fully meet those expectations. The mgority of
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black smokersprefer amenthol brand with astronger tobacco flavor and less of amenthol
overtone than that of our mgor menthol brand, Salem. We devel oped Uptown to meet
those taste preferences and help us convert smokers of competitive brands to an RIR
brand.

Why areyou marketing packs of 10? Isthisafirst?

Our research showsthat most black smokers smoke lessthan one pack of cigarettesaday.
Inaddition, most purchasether cigarettes by the pack rather than the carton. therefore, we
fdt that a 10-pack might better suit their buying trends. Thisisnot thefirst 10-pack ever to
be tested in the U.S. market. We have tested the concept in the past in limited areas, and
10-packs are currently for sde in Puerto Rico and other areas of the world. | adso
understand Philip Morrisistesting a10-pack, but under adifferent strategy -- their’ scosts
as much as a 20- pack.

What kind of marketing support is planned for Uptown?

Uptown will have advertisng and promotion activitiesto gain awareness of the new brand
and encourage trid among smokers. The advertisng will include billboard, magazine, and
newspaper advertisng indl areas of Philadd phia. Uptown will be promoted in retall stores
and will have a sampling program throughout the city.

Why did you choose the Philadelphia area for Uptown?

Philade phia offersalarge population of black smokersto measurethe market performance
of Uptown.

Will Uptown bein other cities besides Philadelphia?

The uptown test market is primarily located in Philaddphia, however, it will dso be
available in some surrounding citiesin New Jersey, including Camden and Atlantic City.

When will Uptown be available for sale?

Shipments of Uptown to wholesalerswill begin very soon. We expect the brand will have
full digtribution in stores by February, 1990.
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85. Further “Uptown will beintroduced in retall accountswith 50%+ Black consumer traffic.”

86.  WhileRJR sold Uptown in packs of ten, packed upside down in the package -- theway
Black like to open cigarettes -- and initidly RIR envisoned the packageto “haveaninner city look toit --
possibly a graffiti look,” that idea was scrapped to “[r]einforce premium qudity brand imagewith Uptown
name and contemporary gold and black packaging.”

87. “The absence of traditional menthol green and blue coloring on the pack provided aunique
and gppeding packaging which makes a pogtive persond image satement.”

88.  While Hling ten-packs to African- Americans was based on the idea that “Blacks smoke
fewer cigarettes per day and have less money, making a 10 pack anidedl configuration,” boosting thetar

and nicotine levels in Uptown guaranteed an unbreskable loyalty through an unbestable addiction.™

(Exhibit “M” attached hereto).

* Uptown was eventudly pulled from the shelves amidgt a firestorm of criticiam for RIR's
snister production methods and marketing techniques used to hawk the product. Nevertheless, the
Uptown project was indicative of the lengths to which the Defendants would go to addict young
Black smokers. The fact that it withered under the light of scrutiny did not forestall Defendants
effortsto utilize the same or smilar methods dressed- up as different brands. Indeed, “*[i]n 21988
gpeech, asenior RIR marketing officid noted that “ Reynolds Tobacco has made aspecid effort to
reach Black smokerssncetheearly 1960's. . . According to the company’ sinternal documents,
RJR has had in place for years specia marketing programs designed to reach African Americans,
beginning long before Uptown and persisting after Uptown had been canceled.””

See http://mwww.pubmedcentral .nih.gov/articlerender .fcgi ?artid= 1447846.

Louis W. Sullivan, Secretary of Health and Human Services, publicly denounced

the test marketing of the very high tar (19 mg) Uptown brand targeted at a black

audience. He cdled it ‘contemptible that the tobacco industry has sought to

increase thair market” among minorities because this population was “aready

bearing morethanitsfar share of smoking-reated ilinessand mortdity’ (Schiffman

1990; Sullivan 1990). More pointed was comedian Jay Leno’s jest that R. J.
34

J.B. Harris, P.A.
2555 Ponce de Leon Blvd., Suite 320, Coral Gables, FL 33134
Ph: 305-444-6121; Fax: 305-444-5508; e-mail: jbh@SueBigT obacco.net




89.  Other brands like Camel were aso reevauated within the New Marketing Ideas
Program.*

90. For ingtance, in a section entitled, Special Occasion Promotional Tie-ins Objective,
some of the objectivesinduded:

The objective of this program isfor RIR core brands to provide promotions thet are
more directly tied in to specia occasons, holidays or other relevant dates.

Description: Promotionswill be developed to correspond with specia times of the year
induding:

[Consumers] will be honored [during various holidays throughout the year] with a
specid gift from the gppropriate RIR brand. The consumer will be sent agreeting card
which will include a birthday greeting, and a coupon good for three free packs of
Cigarettes.

Reynolds named it Uptown ‘ because the word “Genocide” was aready taken’
(Spivey 1990). Despite a new product development sunk cost estimated at $10
million, R. J. Reynolds abandoned itslaunch of Uptown (Assadl 1990; Newsweek
1990; Quinn 1990).” See Fn. 1, supra.

** Like the Uptown campagn, RJIR was dso forced to abandon the “Joe Camel” advertisng
campaign “inthewakeof growing public awareness confirmed ina 1987 memo stamped “RIR Secret”
that dated the company created the Camel Wides brand under the code name Project LF. It was a
‘wider-circumference ron-menthol cigarette targeted at young adult mae smoker (primarily 13-24-
year-old mae Marlboro smokers).” Came Wides eventudly were sold.”

While RIR has dways indsted that teens smoke because of peer pressure, not because of
advertisng, a 1986 memo says Joe Camel advertising ‘will be directed toward using peer
acceptance/influence to provide the motivation for target smokers to select Camel.’

RJIR ended the successful Joe Camd campaign [1998, more than 40 years dfter its initid
conception], but has aways denied that it was targeted to minors.”

See http://mww.cnn.conVHEALTH/9801/15/tobacco.kid.settlement/
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Rationale/Benefits: Moreclosdy linking promotionswith specid times during the year
will increase the relevance and apped of our offers and provide a seasond flavor to our
promotions (as we do with our advertisng) thet is unique in the indudtry.

Giving consumers a gift on ther birthday can create a gpecid relationship between a
consumer and a brand that is not possible with any other promotion.

Dateof birth information isavailablefor nearly 40 million smokersvia[RIJR'g
Direct Marketing data base.

Program: SALEM Refreshest Olympics

Objective: The objective of this program is to develop a unique consumer
participation specia event to reinforce Salem' s refreshest positioning.

Description: The SALEM Refreshest Olympicswill incorporate numerous consumer
participation events that relate to Salem' s refreshest positioning and advertising.

» Events would revolve around symbols of refreshment such as water and ice.
Teams of consumerswill compete in anumber of events for medas, ribbons
and prizes.

» The Refreshest Olympics Trids will be held in numerous cities across the
country. Winning teams from acrossthe country will beflownto the Ste of the
Olympic Finds where gold, slver and bronze medds will be awarded to the
top finishersin each event.'’

Rationale/Benefits: Younger adults enjoy being involved in unique activities
with others. The SALEM Refreshest Olympicswill provideafun and exciting
event. Developing the event to be oriented completely around the "refreshest” theme
will provide strong and relevant support for the brand's positioning and advertisng.

Program: CAMEL "Smooth Moves' Adventure

Objective: Theobjective of theCAMEL "Smooth Moves' Adventureistoincr ease
the level of involvement by younger adult target smokers with the CAMEL
brand and to reinforce Camel’s Smooth Character advertisng imagery through a
unique and involving treasure hunt.

17

The obvious irony of this program was dso lost on RJR.
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The CAMEL Smooth Moves Adventurewill involve consumers solving the mystery of
thelost Golden Camel. The"Archeologist” CAMEL will lead the expedition tofind this
logt treasure and collect the reward. Clues in the form of puzzles, riddles and logic
problems will be contained in each pack of CAMEL via a pack insert.

» Consumers will solve each individud clue and then put that information
together with information from the other available clues to determine the
mythical location of the lost Golden Camel. Approximately 50 clues will be
available in totd. Four to five new clues will be arriving a retail each month
with dl the clues distributed by the end of ayear.

» At the end of the year consumers will send in detalled descriptions of the
location of the lost Golden Camel based on the information provided in the
clues. Those correctly identifying the preciselocation will split thelargereward
offered for thetreasure's safe return. The value of the reward will be based on
the equivalent vaue of the gold in the lo Came (specific vaue to be
determined).

Rationale/Benefits: Younger adult smokers enjoy games, riddles and puzzles.

The CAMEL Smooth Moves Adventure will leverage this interest in a unique and
involving way.

Thispromotion will creste excitement and on-going interest in the brand as consumers
solveindividud cues and make progress toward solving the mystery.

» This promotion will further encourage team involvement by consumers
making CAMEL afrequent and exciting topic of discusson among target
younger adult smokers.

> In addition to each pack insert being a clue to the mystery, these inserts
will dso beafun and chdlenging exercise even for those who do not wish
to becomefully involved in the adventure and attempt to solvethe mystery.
Program: CAMEL "Rough Ralled" Cigarettes

Objective: The objective of this program is to reinforce the uniqueness of the

CAMEL brand to younger adult smokers through the introduction of aline extenson
that isvisudly unique.
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» Description CAMEL "Rough Rolled" cigaretteswill bealine extenson for
CAMEL which will be a rough, uneven cigarette that will be uniquely
different and creste an unmistakable visud identity for thosewho smokeit.

» To support its masculine heritage, thisline extenson will be introduced in
only afull flavor 85mm box style. The product will be targeted to younger
adult smokers who desire to make a statement with the cigarette they
smoke, even after it isout of the pack. The product will be positioned asa
redl cigarette With redl tobacco taste, for thosewho redly enjoy smoking.

Rationale/Benefits: Younger adults are attracted to product and images that
allow them to make a statement about themselves. CAMEL Rough Rolled
cigarettes will enable the younger adult smoker to use a product that is unique and a
cigarette that makesastatement about the user even when it isout of the pack because
of itsclear visud difference.

Program: Camel’s Convenience Store Parking Lot Program

Objective: The objective of this program is to provide CAMEL with a unique and
impectful dternative media form that will reech target younger adult smokers where
they tend to purchase their cigarettes most often.

Description: CAMEL will dominate the parking lots at convenience stores
through the use of an innovative gpproach-- providing and maintaining parking space
markings, curbs and direction arrows that include the brand's logo, name or cigarette
facamile. See attachment for example program.

Rationale/Benefits: Younger adult smokers tend to buy ther cigarettes at
convenience stores. The CAMEL convenience store parking lot program isaunique
way of providing CAMEL with continuous advertisng presence a akey retail outlet
type. Further, this program can be tied in effectively with the nationa Pack Action
Program on CAMEL. « The store owner will appreciate CAMEL providing a service
that he would otherwise have to pay for (i.e., relining the parking lot periodicaly).

91.  While RIR asbusy devisng ways to addict young Black smokers and strip them of their

hedthand welfare, equaly inddiouscampagnswere underway at both L orillard and Brown & Williamson
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92. For example, Lorillard was undertaking the Newport campaign to entice young Black
smokers.

93.  Asproof, in an August 30, 1978 from field representative T.L. Achley writes to Curtis
Judge, Lorillard’ s Presdent, “The success of NEWPORT. Has been fantastic during the past few years.
Our profile taken locally shows this brand being purchased by black people (all ages), young
adults(usually collegeage), but thebaseof our businessisthehigh school student. NEWPORT in
the 1970'sis turning into the Marlboro of the 60'sand 70's. It isthe’ I brand to smokeif you want to be
one of the group.” (Exhibit “N” attached hereto).

94. Further, like the Sdlemand Camdl initiatives undertaken by RIR, B& W engaged insmilar
tactics fird to entice then to addict young Black smokers.

95. For example, in 1982 B& W prepared a Creative/Positioning Strategy paper for Kool
cigarettes. (Exhibit “O” attached hereto). Among other observations the paper states.

KOOL is not holding its share of smokersin the Black market and Switching

Study datain conjunction with Black Smoker Study data indicatesthat packaging

may bethe culprit.

KOOL ' sBlack population asapercent of total family has declined 19% since
1979, while the industry shows an increase of 7%.

Salem and Newport gppear to be picking up our share losses in switching
data; however, the Black Smoker Study confirmsthat only Newport family has
increased Black share of smokers since 1980.

96.  Tocombat thisproblem the report laid out the following marketing plan for Kool Ten's:

Recommend that we introduce KOOL Ten’sin Black, low income and other value
conscious neighborhoods and possbly college towns. Should include Milds, Box is
preferable for starter draw.
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Blacks conditute less than 1% of generic products franchise. While not
atracted to generics (on judgment, because they lack dtatus, image and
persondity cues), Blacks probably would be attracted to lowered price
transaction of arecognized and acceptable brand name.

Young adult starter groups, so valuable to COOL, has smdler discretionary
income and reduced transaction cost alone could lure starters back to KOOL.
If cregtive image is redirected toward and redefined for young adults, the
starter market potentid is even gresdter.

The market, in generd, continues to move toward transaction cost
consciousness as evidenced by growth of generics.

KOOL isnot holding its share of Black smokers, a market segment
that ishard hit by economicfactor s(inflation, unemployment and other)
on aregular bass.

A potential franchiseincreasefor KOOL existsin occasional/ trial use
through vending.

97.  Among other recommendations:
Target Audience Reach Sponsorship

Revise KOOL JAZZ Festival program format to more accurately reflect
the brands target audience who it is and how/where it lives, what music
and/or groupsiit hears dally.

Continue to push for a change in name for mgor music program to
something more broadly based ‘ KOOL Concerts Showcase,” “Livel 83"
or other.

Recommend increasing van program units at earliest feasble date.
Target audience flexibility through music choice.

Grester penetration of market available with morevans - - increasedreach
and frequency.

Grass roots program can be taken to any market, any time.

On judgment, is intercepting young adult starters in lifestyle relevant
manner.

40

J.B. Harris, P.A.
2555 Ponce de Leon Blvd., Suite 320, Coral Gables, FL 33134
Ph: 305-444-6121; Fax: 305-444-5508; e-mail: jbh@SueBigT obacco.net



Broaden KOOL Music on Tour concept in interim while refining its logistica
goplication.

Tour mgor metro markets where share is developed or developing and
reeds to be protected.

Integrate sdes input by loca market more closdy, alowing flexibility In
van's ahility to serve loca needs and opportunities.

Suggest we explore integration of a clubs program (with loca sdes Input) with
exiging vang/disc jockeys. Compitive response to Salem' s Club program (vans
with portabl e equipment). Portabl e equipment addition would cost about $15,000

totdl.

Captive target audience,
Inexpensve way to implement a Clubs Program in 1984.

Enlarge KOOL City Jams as KMDP marketsincrease.

Quantitative andys s assures usthat KM DP worksand KCJisanintegrd,
grass roots element in overdl program success.

Black smoker share erosion and outflow in 1982 must be stopped
and contemporary artists and image of KCJ are helping.

Program is lifestyle rlevant execution of KOOL's music umbrélato the
target audience, whereas KJF currently is not.

Preventing further Black share erosion will help us mantain decline a
managesbl e proportionswhilewe seek new darter growth from theyoung
adult White mae group in non-menthol.

Record Club

>

>
>

Viable if used asvolume generator; dollars off purchaseswhen redeeming
five packs or a carton UPC labd,

Tie in with recording company with liquidator/premium items.

Run liquidator programfor amusic box (breakaway portable stereo unit)
avalable a greatly reduced price with redemption of KOOL UPC
carton/pack labels. Follow up istapes avail able through record company
at amilar reduced prices.

Demographicaly flexible through individud’s music choice.
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KOOL (commercid) Video Game

» Placement only in bars or other “adult” habitats.

» Could possibly belater licensed for cartridge/home video usage market to
extend life of game and pread out cost of initid.

» Recommend that we explore new P.O.P. with greater memorability.

» Sound, motion and light gppear to atract young adult market. Statistics
indicate that moving P.O.P. is three times more memorable than static
P.0.P.

» Continue search for reasonably priced neon—Ilighted sSignage.

> Any appropriate usage of KOOL song in P.O.P. or vending.

» Generad Promotion

Recommend aggr essive, increased, promotional activity in the following
areas based on their demographic skew.

» Off campus barsand socid gathering placesin large college towns (could
gart with the Big 10 or towns that belong to Newport country and build).

» Sponsor music nights with aK ool pack as admission.

» Sponsor avideo chdlenge series in bars with arcade games.

» Tie in with off campus socid activities with sampling, music, KOOL
balloon and branded premium items.

» Sponsor contest for organized socid groups: Prize Isthe KOOL- et off-
campus party for collecting most KOOL packs and building something
KOOL with than.

» Sponsor college music series da CF for target audience a off—campus
locations.

» Sdl Hf liquidator items through campus paper if possible.

» Sponsor cash donation program with a group of schools which have
recognized music departments. Winning the donation could be based on
collecting packs or tied in with concert program where profit proceeds
become part of the donation.

98.  Theevidence st forth aboveisbut afew examplesof the marketing strategiesemployed by

the Defendants to target the Black community.

42

J.B. Harris, P.A.
2555 Ponce de Leon Blvd., Suite 320, Coral Gables, FL 33134
Ph: 305-444-6121; Fax: 305-444-5508; e-mail: jbh@SueBigT obacco.net



99. Decedents Dorothy Oliver and Annie Mae Swain, were victims of theseand other savage
and grotesque ad wars and asaresult became addicted to and died from those Engl e recognizedilinesses
caused by cigarettes manufactured and sold by Defendants.™®

100. Based on the foregoing, Plaintiff, Gloria Tucker, as persond representative of the
Estates of Dorothy Oliver and Annie Mae Swain, has brought this action againg the Defendants for their
damages and has had to retain undersigned counsd to bring this suit.

CIGARETTESPROXIMATELY CAUSED DOROTHY OLIVER AND ANNIE MAE
SWAIN'S ILLNESSESAND PROXIMATELY CAUSED THEIR DEATHS

101. Smoking cigarettesisacause of both coronary heart diseaseand cerebrovascular
disease, as found in the Phase | Engle verdict incorporated in the fina judgment. Thisfindingisbinding as
resjudicatain this action pursuant to the Engle opinion.

102. At dl times relevant to this action Dorothy Oliver and Annie Mae Swain were
addicted to, purchased, and smoked cigarettes containing nicotine and other dangerous chemica sthat were
designed, manufactured, advertised and marketed by Defendants, and did soin sufficient quantitiesand for
asufficient time period to causeinjury to proximately causetheir illnessesand ultimately proximately caused
their desth.

103. There were no materid dterations to or modifications of the cigarettes manufactured by
Defendants between the time of their manufacture and the time Dorothy Oliver and Annie Mae Swain

smoked them.

18

See January
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104. Dorothy Oliver and Annie Mae Swain’ samoking of theDefendants cigarettesproximatedy
caused themto devel op coronary artery disease, congestive heart falure and acute cardiopulmonary falure;
and cerebrd vascular disease, encephaopathy and acute cardiopulmonary failure, respectively, and to
eventudly die. Dorothy Oliver and Annie Mae Swvain suffered from symptomsof coronary artery disease,
congestive heart fallure and acute cardiopulmonary failure; and cerebrd vascular disease, encephaopathy
and acute cardiopulmonary failure, repectively, and were diagnosed with thoseillnesses prior to November
21, 1996.

105. As a direct and proximate result of smoking cigarettes manufactured and sold by
Defendants, Plaintiff’ s decedent, Dorothy Oliver and Annie Mae Swain, suffered from one or more of the
diseases and medical conditions described in the Supreme Court of Florida s Engle opinion, which was
caused by hisaddiction to cigarettes that contained nicotine, and which manifested during the class period
and Plaintiff’s decedents, Dorothy Oliver and Annie Mae Swain, died asaresult of those diseasesand the
medical complications and trestment thereof.

106. Dorothy Oliver and Annie Mae Swain may bear some measure of fault, but lessthan 100%
of the gpplicablefault, for causing thair smoking related injuries, which injurieswere adirect and proximate

cause of thar death.
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COUNT |
STRICT LIABILITY

107. ThePantiff adopts, redlegesandincorporatesby referencedl of the prdiminary dlegations
in Paragraphs 1 through 106 of this complaint

108. The jury, in its response to Question 3 of the Engle Phase | verdict, found that the
Defendants and each of them had “ place]d] cigarettes on the market that were defective and unreasonably
dangerous” Thisfinding ishinding in this action asres judicata pursuant to the Engle opinion.

109. Asadirect and proximate result of the conduct of the Defendants as described in the
preceding paragraphs, Plaintiff’ s decedents, Dorothy Oliver and Annie Mae Swain, died.

110. Asadirect and proximate cause of the negligence of the Defendants and Dorothy Oliver
and Annie Mae Swain's consequentia death, their survivors have suffered the following losses those
damages which are recoverable under §768.16-768.27, Fla. Stat., the “Horida Wrongful Death Act.”,
induding

a The loss of parenta companionship
b. The loss of parentd ingtruction

C. The loss of parentd guidance

d. Mentd pain and suffering

111. Asadirect and proximate cause of the negligence of the Defendants and Dorothy Oliver
and Annie Mae Swain’ consequentia degth, their Estates are entitled to recover the following:

a Loss of earnings from the date of injury to the date of deeth;
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b. Loss of prospective net accumulations of the Estate;

C. Medica or funera expenses due to Dorothy Oliver and Annie Mae
Swain’sinjury and degth.

Such damages are recoverable under 8768.16-768.27, Fla. Stat., the"HoridaWrongful Death Act.”

WHEREFORE, the Raintiff, Gloria Tucker, as personal representative of the Estates of Dorothy
Oliver and Annie Mae Swain, and for the use and benefit of GloriaTucker, and any and dl survivorswho
may claim damages by and through the estates, demands judgment againgt the Defendants for damagesand
such other relief asthis court may deem just and proper.

COUNT Il
NEGLIGENT DES GN

112. Theplantiff adopts, redlegesand incorporates by referencedl of the prdiminary dlegatios
in Paragraphs 1 through 106 of this complaint including the ad damnum clause set forth above.

113. The jury, in its response to Questions 8 of the Phase | Engle verdict, found that the
Defendant had “failed to exercise the degree of care which a reasonable cigarette manufacturer would
exerdseunder likecircumstances” Thisfindingisbindingin thisaction asresjudicatapursuant to theEngle
opinion.

114. Asadirect and proximate result of the Defendant’ s conduct as described in the preceding
paragraphs, Dorothy Oliver and Annie Mae Swain died.

115. The damages dleged in paragraphs 101 through 105 have been incorporated herein
incdluding the ad damnum clause. Such damages are recoverable under §768.16-768.27, the "Florida

Wrongful Death Act.”

46

J.B. Harris, P.A.
2555 Ponce de Leon Blvd., Suite 320, Coral Gables, FL 33134
Ph: 305-444-6121; Fax: 305-444-5508; e-mail: jbh@SueBigT obacco.net



WHEREFORE, the Plantiff, Gloria Tucker, as persona representative of the Etates of Dorothy
Oliver and Annie Mae Swain, and for the use and benefit of GloriaTucker, and any and dl survivorswho
may claim damages by and through the estates, demands judgment againgt the Defendants and for dameges
and such other relief asthis court may deem just and proper.

COUNT 111
FRAUD BY CONCEALMENT

116. Theplantiff adopts, redlegesand incorporatesby referencedl of the preiminary dlegations
in Paragraphs 1 through 106 of this complaint induding the ad damnum clauses set forth above.

117. In its response to Question 4a of the Phase | Engle verdict, the jury found that the
Defendants had * conced [ed] or omit[ed] materia information, not otherwise known or available, knowing
the materiad was false or mideading, or failed to disclose amaterid fact concerning or proving the hedth
effects and/or addictive nature of smoking cigarettes” Thisfinding isbinding in thisaction asresjudicata
pursuant to the Engle opinion.

118.  Inmaking decisonsregarding smoking, membersof the publicinduding Dorothy Oliver and
Annie Mae Swain relied on information that was materidly incomplete due to the Defendants conced ment
of, omission of, or falure to disclose information as described in the preceding paragraphs.

119. As adirect and proximate result of the conduct described above of the Defendants,
Dorothy Oliver and Annie Mae Swain smoked Defendants' cigarettes.

120.  Such damagesarerecoverableunder §768.16- 768.27, the“HoridaWrongful Deasth Act.”
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121. ThePHantff is entitled to punitive damages pursuant to First Interstate Development
Corporation v. Ablanedo, 511 So.2d 536 (Fla. 1987), Owens-Corning Fiberglas Corporation v.
Ballard, 749 So.2d 483 (Fa 1999), or both decisons, since the conduct of the Defendants was
fraudulent, wanton or reckless.

WHEREFORE, the Plantiff, Gloria Tucker, as persond representative of the Estates of Dorothy
Oliver and Annie Mae Swain, and for the use and benefit of Gloria Tucker, and any and al survivorswho
may claim damages by and through the estates, demands judgment againgt the Defendants for damages,
induding punitive damages and such other relief as this court may deem just and proper.

COUNT IV
CIVIL CONSPIRACY —FRAUD BY CONCEALMENT

122. Theplantiff adopts, redlegesand incorporates by referencedl of theprdiminary dlegaions
in Paragraphs 1 through 106 of this complaint induding the ad damnum clauses set forth above.

123. Inits response to Question 5a of the Phase | Engle verdict, the jury found that dl the
Defendants to this action and named herein had entered “ into an agreement to conced or omit information
regarding the hedth effects of smoking, or the addictive nature of smoking cigarettes, with theintention that
smokers and members of the public rely to ther detriment.” This finding is binding in this action asres
judicata pursuant to the Engle opinion.

124.  Atdl materid timesal theDefendants, induding the Council and the Indtitute, entered into,

participated in, and performed overt acts in furtherance of the agreement described in the preceding

paragraph.
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125.  Inmaking decisons regarding smoking, members of the public, including Dorothy Oliver
and Annie Mae Swain, rdied on information that was materidly incomplete due to the Defendants
agreement to conceal or omit information as described above.

126. Asadirect and proximate result of the conduct described above of dl the Defendants,
including the Council and the Ingtitute, Dorothy Oliver and Annie Mae Swain smoked cigarettes sold by
Defendants.

127. Thedamages dleged in paragraphs 1 through 116 have been incorporated herein. Such
damages are recoverable under §768.16-768.27, the “Horida Wrongful Death Act.”

128. The Hantiff is entitled to punitive damages pursuant to First Interstate Development
Corporation v. Ablanedo, 511 So.2d 536 (Fla. 1987), Owens-Corning Fiberglas Corporation v.
Ballard, 749 So.2d 483 (FHa 1999), or both decisions, since the conduct of the Defendants was
fraudulent, wanton or reckless.

WHEREFORE, the Plaintiff, Gloria Tucker, as persond representative of the Estates of Dorothy
Oliver and Annie Mae Swain, and for the use and benefit of GloriaTucker, and any and dl survivorswho
may clam damages by and through the estates, demands judgment againgt the Defendants, Philip Morris,
Inc. (Philip Morris U.SA.); Lorillard Tobacco Company; Lorillard, Inc.; R. J. Reynolds Tobacco
Company, individudly and as successor by merger to Brown & Williamson Tobacco Corporation,
individually and as successor by merger to The American Tobacco Company; Liggett Group, LLC (f/k/a
Liggett Group, Inc., f/k/aBrooke Group, Ltd., Inc., f/k/aLiggett & Myers Tobacco Company) (“Liggett”);

Vector Group, Ltd., Inc., (f/k/aBrooke Group, Ltd., Inc.) (*Vector”); Liggett, Brooke Group, Ltd., Inc.,
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(“BGL") and Brooke Group Holding, Inc., (“BGH”); The Council for Tobacco Research-U.SA., Inc,, (the
“Council™); and. the Tobacco Indtitute, Inc., (the“Ingtitute’), for damages, including punitive damagesand
such other relief asthis court may deem just and prope.

DEMAND FOR JURY TRIAL

Fantiff demandstrid by jury of dl issues so tridble as amatter of right.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue and correct copy of the foregoing was mailed on this
6th day of June 2007, to dl persons on the attached service list:

JB. HARRIS, PA.

2555 Ponce de Leon Blvd.
Suite 320

Cord Gables, Florida 33134
Td: (305) 446-2517

Fax: (305) 446-7521

BY:dJ.B. Harris

JB. HARRIS
FBN 495034
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